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The  n a t u r al  a n d  logical  mea ning  of  a n  interloc utory  order  is  a n  order  

which  does  not  te r min ate  t he  p roceedings  or  finally  decide  t he  right s  of  t he  

pa r ties.   In  other  words  t hey  a re  s t a ted  to  be  order s,  which  only  decides  a  

pa r ticular  a s pect  or  a  pa r tic ular  iss ue  or  a  pa r tic ular  m a t ter  in  a  p roceedings,  

s ui t  or  t rial b u t  does  not  however conclude  t he  t rial. (V.C.Sh u kla  Vs. S ta te   AIR 

1980  SC 962  @ 976, 977-78)

There  a re  several  p rovisions  u n der  t he  Code  of  Civil  Proced u re,  which  

deals  with  powers  of  Cour t  to  m a ke  s uc h  Interlocu tory  orders  of  which  t he  

following  would  be  of  relevance  in  t he  discha rge  of  your  day  to  d ay  J u dicial 

work.

1)  1)  Sec t ion  1 0  CPC - Stay  of sui tSec t ion  1 0  CPC - S tay  of sui t :-:-

The  object  of  t his  p rovision  is  to  p revent  Cour t s  of  conc ur re n t  

jurisdiction  from  trying  two  par allel  s ui t s  in  respect  of  t he  s a me  m a t ter  in  
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iss ue.   The following conditions  a re  req uired  to be s a tisfied:-

a) Matter  in iss ue  s ho uld be  s u b s t a n tially t he  s a me  in two s ui t s .

b) Previously  ins tit u ted  s ui t  s ho uld  be  pe nding  in  t he  s a me  Cour t  in  

which  t he  s u b seq ue n t  s ui t  is  b ro ught  or  in  a not her  Cour t,  in  India  

h aving jurisdiction  to gra n t  relief claimed.

c) Two  s ui t s  s ho uld  be  between  s a me  pa r ties  or  t heir  represe nt a tives  

a n d  t he se  p a r ties  s ho uld  be  litigating  in  two  s ui t s  u n der  t he  s a me  

title.

“Directly a n d  s u b s t a n tially in  iss ue” is  u sed  in  cont r adiction  to  “inciden tally or  

collaterally in  iss ue.”  Requireme nt  t herefore  is  whole  of t he  s u bject  m a t ter  in  

bot h  t he  p roceedings  is identical not  one of t he  m a ny iss ues.

Applica tion  u n der  section  10  ca n  be filed even prior to filing of t he s ui t

Section  10  ca n not  be invoked to p revent  p a s sing of interlocutory order s.

[2002  (2) CTC 213  ] See Rule 32  of Civil Rules  of Practice.

22 . Sec t ion  3 9  - Transfer of DecreeSec t ion  3 9  - Transfer of Decree :-:-

 

The  code  does  not  p rescribe  a ny  par ticular  form  for  a n  a pplication  for 

t r a n s mission  of decree,  u n der  S ub-Section  (2) of Section  39  t he  Cour t  ca n  ever 

s uo-moto se nd  t he  decree for execu tion  to a not her  Cour t  (AIR 1953  SC 65).

3 . Sec t ion  4 7  –  Ques t ion s  t o  be  det ermined  by  Court  ex ecutingSec t ion  4 7  –  Ques t ion s  t o  be  det ermin ed  by  Court  exe cu ting   

decree:-decree:-

• Exec u ting  Cour t  s h all  dete r mine  a ny  q ues tion  be tween  t he  pa r ties  or 

t heir  represen t a tives  rela ting  to  t he  discha rge  or  s a tisfaction  of  t he  

decree.

• Identification  of p roperty to  be  delivered  to  t he  decree  holder  could  be  

decided u n der  Section  47(1).

• Powers  of  t he  Cour t  u n der  Section  47  a re  quite  different  a n d  m a de  

n a r rower t h a n  its  powers  of a ppeal, revision  or review.
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• The  exercise  of  powers  u n der  Section  47  of  t he  Code  is  microscopic  

a n d  lies  in  a  very  n a r row  inspection  hole.   Th us  it  is  plain  t h a t  

exec u ting  Cour t  ca n  allow objection  u n der  Section  47  of t he  Code  to  

t he  excitability of t he  decree if it is fou nd  t h a t  t he  s a me  is void a binito  

a n d  n ullity,  ap a r t  from  the  grou n d  th a t  decree  is  not  capable  of 

exec u tion  u n der  law either  beca u se  t he  s a me  was  p a s sed  in  ignora nce 

of  s uc h  a  p rovisions  of  law  or  t he  law  was  p rom ulgated  m a king  a  

decree in execu t able after  its  pa s sing.

• The  object  of section  47  is  t h a t  t he  Cour t  h aving  t he  pa r ties  already  

before  it,  s ho uld  decide  all  questions  rela ting  to  execu tion,  etc.,  

a rising be tween  the m,  in  place  of allowing one  or  t he  other  of t he m  to 

p u t  his  a dversa ry  to  t he  delay  a n d  cost  of a  separ a te  s ui t  in  ca ses  in  

which  b u t  for t his  section  it might  be pos sible for hi m  to do so.

• The  general  power  of  deciding  q ues tions  relating  to  execu tion,  

disch arge  or  s a tisfaction  of  decree  u n der  Section  47  ca n  t h u s  be  

exercised  s u bject  to  t he  res t riction  placed  by  Order  XXI,  Rule  2 ,  

including  s u b-r ule  (3)  which  cont ain s  s pecial  p rovisions  regula ting 

payme nt  of mo ney d ue  u n der  a  decree  out side  t he  Cour t  in  a ny  other  

m a n ner  adj u s ting t he  decree.   The general p rovision  u n der  Section  47  

h a s ,  t herefore,  to  yield  to  t h a t  extent  to  t he  special  p rovisions  

cont ained  in  Order  XXI, Rule 2,  which  h ave been  enacted  to p revent  a  

judgme nt-debtor  from  set ting  u p  false,  or  cooked-u p  plea s  so  a s  to  

p rolong or delay t he  execu tion  p roceedings.

• The opport u ni ty to object  to  execu t ability of t he  decree could  be  t ake n  

only once a n d  repeated  a pplica tions  a re  liable for rejection.

• Section  47  being  a  special  p rovision  ca n not  be  extended  to  per sons  

who a re  not  pa r ties  to t he  s ui t.   Only option  to t hird  pa r ties  is to file a  

separ a te s ui t .
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• The  expres sion  “par ty” u sed  in  Section  47  includes  t he  p u rc h a ser  of 

p roperty in exec ution.

• The  p rinciple  is  also  well  es tablis hed  t h a t  ordina rily  t he  execu ting 

Cour t  ca n not  go be hind  t he  decree.  B u t  it is within  t he  competence of 

t he  execu ting  Cour t  to  interp ret  decree  ought  to  be  execu ted  a n d  for 

doing  so  t he  Cour t  ca n  refer  to  reliefs  so ught  in  t he  plaint  a n d  

disc u s sion  in t he  judgme nt  to a scer tain  t he  t r ue  import  of t he decree.

• The  words  “ all  q uestions  a ri sing”  me a n  all  ques tions  which  could  

p roperly  a rise,  or  which  could  p roperly  h ave  been  r aised  in  t he  

exec u tion  p roceedings  between  t he  pa r ties  to  t he  s ui t  or  t heir  

rep rese n t a tives.

• The  conditions  necess a ry  for  a pplica tion  u n der  Section  47  a re;  (i)The  

q ues tion  m u s t  relate  to  t he  exec ution  or  disch arge  or  s a tisfaction  of 

t he  decree;  (ii) It  m u s t  a ri se  between  t he  pa r ties  to  t he  s ui t  in  which  

t he  decree  was  pa s sed  or  t heir  represen t a tives;  a n d  (iii) it  m u s t  be  for 

dete r mina tion  of s uc h  q ues tions  by t he  Cour t  execu ting t he  decree.

• Where  t he  cont roversy  between  t he  pa r ties  rela tes  not  to  t he  s h a re  of 

each  of  t he m  b u t  to  t he  q ues tion  whet her  one  p a r ty  alone  or  bot h  

pa r ties  a re  legal represen t a tives  of a  pa r ty,  t he  ca se  is  clearly covered  

by Section  47.

• The Cour t  in  execu ting a  decree  is  en ti tled  to  go into  s uc h  m a t ters  a s  

was te  com mitted  whichever  side  h a s  h a p pe ned  to  be  in  possession  

since  t he  da te  of  t he  decree  so ugh t  to  be  exec u ted.  (T.S.Ra m a n a t h a  

Ayyar V. S.Abd ul Sala m  Sa hib, A.I.R. 1945  Mad. 179  a t  p .180). 

• The  expres sion  “relating  to  t he  execu tion  of  t he  decree”  covers  t he  

q ues tion  of  exec u t ability  or  no n-execu t ability  of  decree.   In  other  

words,  if t he  decree be  a  void decree being a  decree pa s sed  by a  Cour t  

witho u t  jurisdiction  or  a  decree  not  in  confor mity  with  or  in  violation  

of cert ain  m a n d a tory  p rovisions  of law  or  b a r red  by  cer tain  s t a t u tory 
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provisions  it  ca n not  be  exec uted  a n d  if a n  objection  is  t ake n  by  t he  

judgme nt-debtor  to  t h a t  effect  t he  exec uting  Cour t  s h all  h ave  to 

decide it u n der  Section  47.

• As a n d  when  t he  objection  a re  filed  to  t he  exec ution  of a  decree  t he  

exec u ting  Cour t  is  not  bo u n d  to  frame  t he  is s ues  a n d  allow  the  

pa r ties  to  lead  t he  evidence  u nles s  it  comes  to  t he  conclu sion  t h a t  

t here is so me t riable iss ues.  

• The  execu ting  Cour t  ca n not  go  beyond  t he  decree  is  t he  set tled  

p rinciple  of law which  flows  from  Section  38,  C.P.C.  In  other  words  it 

mea n s  t h a t  t he  exec u ting  Cour t  h a s  to  exec u te  t he  decree  a s  it  

s t a nd s .   It  ca n,  however,  in  exceptional  ca ses  refuse  to  execu te  t he  

decree,  for illus t r a tion  it ca n  refu se  to  exec u te  a  decree,  if it is  pa s sed  

again s t  a  dead  per son.   In  t h a t  event  t he  decree itself will be  a  n ullity.  

It  ca n  also  refuse  to  exec u te  a  decree  if t he  Cour t  pa s sing  a  decree  

h a d  no  inheren t  jurisdiction  to  pa s s  a  decree.   It  ca n  only decide  t he  

m a t ter s  which  relate  to  t he  exec ution,  disch arge  or  s a tisfaction  of t he  

decree u n der  Section  47  of t he  Civil Proced u re  Code.

• Exec u ting Cour t  m ay  look into t he  p roceedings  to  find  out  t he  correct  

mea ning  of t he  decree  a n d  conseq ue n tly  m ay  p rovide  so me  clarity  to  

t he  decree  a n d  m ay  cons t r ue  t he  decree  to  effectively impleme nt  t he  

decree (Bhavan  Vaja V. Solanki Hanjuji Khodaji Mansang  AIR 1972  SC  

1371). B u t  t he  execu ting  Cour t  ca n not  en ter tain  a n  objection  t h a t  

decree  is  incorrect  in  law  or  in  fact.  (Vas udev  Dha njibh ai  Modi  Vs. 

Raja  b h ai Abd ul Reh m a n,  A.I.R. 1970  SC 1475)

• The  s afest  r ule  to  deter mine  wha t  is  a n  irregularity  a n d  wha t  is  a  

n ullity is  to  see  whet her  t he  p a r ty  ca n  waive t he  objections;  if he  ca n  

waive  it,  it  a mo u n t s  to  a ny  irregularity  if  he  ca n not,  it  is  n ullity  

(Dhivendr a  Nath  Govai  Vs.  S u d hir  Ch a n dr a  Gos h  A.I.R.  1964  SC 

1300)
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• The  responde n t  ca n not  t ake  t he  plea,  which  he  ca n  t ake  in  t he  s ui t.  

Section  47,  peti tion  ca n not  be a n  al te r n a tive to a n  appeal.

• Bar  of  limita tion  is  not  a  grou n d  to  en ter t ain  a n  a pplication  u n der  

Section  47  (2001-1-TLNJ 374)

• 3  Conditions  necess a ry for Section  47  

(i)Question  m u s t  relate to exec ution / di sch arge / s a tisfaction  of a  decree.

     (ii)Must  a ri se  between  pa r ties  to s ui t  or t heir  rep rese n t a tives.

     (iii)Mu s t  be for deter mina tion  of s uc h  q ues tions  by Cour t  exec uting   

       decree.

• To  decide  all  iss ues  rela ting  to  t he  execu t ability  a re  to  be  t ried  u n der  

Section  47  itself – not  by separ a te s uit  [2009(9) SCC 28]

• Decided  Case:-   S uit  for  s pecific  pe rfor m a nce  decreed  after  so me 

defenda n t s  contes ted  a n d  other s  h aving  rem ained  ex-pa r te-plain tiff  – 

Decree  exec uted  – Attempt  by  defenda n t s ,  who  rem ained  ex-p ar te  to  set  

a side  t he  ex-p ar te  decree  failed  – ca n not  be  allowed  to  invoke Section  47  

[20 0 4  (3) CTC 2 6 6]

• Ca n not  go be hind  t he  decree:-  

In  a  ca se  a ri sing  u n der  t he  Land  Acquisition  Act,  1894  – Exec u ting 

Cour t  ca n not  go into t he  q ues tion  a s  to whet her  a  reference Cour t  was  

correct  in  p a s sing  a n  order  a me nding  a  decree  or  not  [20 0 5  (9) SCC 

1 2 3].

• Expression:- “Relating to t he execution of t he decree”

         (i)Executability   (ii) Non-executability
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• No need  to  frame  iss ues,  while deciding application  u n der  Section  47  – u nless  

t here is a  triable issue.

• Test  :-  What is irregularity /N ullity

    If the objection can  be waived – irregularly

    If objection can not be waived - Nullity

4 . Sec t ion  6 0  - Property  liable  to  at tach m e n t  and  sale  in  ex ecution  ofSec t ion  6 0  - Property  liable  t o  at tach m e n t  and  sale  in  exe cu tion  of   

decree:-decree:-

 All  s aleable  p roperty  belonging  to  over  which  t he  J u dg me nt-debtor  

h a s  a  disposing power s ho uld become liable to a t t ac h me nt  a n d  s ale.

 S ub sis tence  allowa nce  payable to  per son  u n der  s u s pe n sion  till it  is  in  

t he  h a n d  of  employer  was  held  exempted.  (Velraz  vs.  Mut h aia h,  AIR 

2008  Madra s  239).

 An order  of a t t ac h me n t  of s h a re s  ca n not  h ave  t he  effect  of depriving 

t he  holder  of t he  s h a res  of hi s  title  to  t he  s h a res.  (Balkris h n a  G upta  

a n d  other s  vs. Swades hi Polytex Ltd (1985) 2  SCC 167)

 Privy  p u r se  to  ex-r uler  of  for mer  India n  s t a tes  is  in  t he  n a t u re  of 

political pe n sion.   It is not  liable in a t t ac h me nt  on  exec ution.

Section  60  (1)(g)  –  Properties  or  amounts  not  liable  for  attachments  – 

Gratuity, Provident Fund and  Leave salary payable to deceased  employee  

and  kept  in trust  by  employer are not  liable for attachments  [2004  2  CTC 

129 PSDJ]

5 .5 . Sec t ion  1 4 8  – Enlarge m e n t  of t i m eSec t ion  1 4 8  – Enlarge m en t  of t i m e :-:-

 Power not  to be invoked u nles s  bon afides  a re  s hown.  

 Section  148  of t he  Code, in  te r m s,  allows extension  of time, even  if t he  
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original period fixed h a s  expired,  a n d  Section  149  is eq ually liberal.   A 

fortiori, t hose  sections  could  be  invoked  by  t he  a pplican t ,  when  t he  

time h a d  not  ac t u ally expired.

 There  ca n  be  m a ny  cases  where  no n-gra n t  of  extension  beyond  30  

days  would  a mo u n t  to  failure  of jus tice.   The object  of t he  Code is  not  

to  p romote  failure  of  jus tice.   Section  148,  t herefore,  deserves  to  be  

read  down  to  mea n  t h a t  where  s ufficien t  ca u se  exis ts  or  event s  a re  

beyond  t he  cont rol of a  pa r ty, t he  Cour t  would  h ave inheren t  power to  

extend  time  beyond  30  days.  (Salem  Advocate  Bar  Association,  Tamil 

Nad u  V. Union of India,  AIR 2005  SC 3353)

 When  enlargeme nt  ca n  be gra n ted:-  

1) Delay  was  d ue  to  for m alities  to  be  completed  with  for  r aising  loa n  

from ins ti t u tion.

2) Caveat  period expired  d u ring s u m mer  vacation.

Section  148:- Object of t he  code is not  to p romote failure  of jus tice.

6 .6 . Order 1  Rule  8  CPC – One  person  m ay  su e  or defend  on  behalf  of  allOrder 1  Rule  8  CPC – One  person  may  su e  or defend  on  behalf of  all   

in sa m e  in t eres tin sa m e  int eres t :-:-

 The es se ntial conditions  for application  of t his  r ule a re  – (i) t he  pa r ties  

a re  n u mero u s,  (ii) t hey  h ave  s a me  interes t ,  (iii) necess a ry  pe r mission  

be  obtained  a n d  (iv) notice  m u s t  be  given  or  p u blis hed  a s  me n tioned  

in t he  r ule.  The Rule 8  a pplies only to t he  represen t a tive s uit s .

 Option  given  u n der  t he  r ule is not  only to s ue  b u t  also to defend.

 Provision  u n der  Order  I,  Rule  8 ,  CPC  a re  m a n d a tory  a n d  no n-

compliance  with,  would  vitia te  t he  s u b seq ue n t  p roceedings  including 

t he dispos al of t he  s ui t.

 Similarly,  allot tees  of  Housing  Board  m ay  bring  a n  action  in 
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rep rese n t a tive  capacity  again s t  t he  de m a n d  m a de  by  Board  from  its  

allot tees.

 Word “nu mero us” does  not  me a n  ‘nu mberless’ or ‘inn u mer able’.  What  

n u m ber  of  per sons  ca n  be  t ake n  n u mero u s,  depend s  on  facts  a n d  

circ u m s ta nces  of eac h  ca se.

 When  t he  Cour t  h a s  pe r mit ted  one  or  more  definite  n u m ber  of 

per son s  to  s ue  or  be  s ued  in  t he  represe n t a tive  capacity,  a  notice 

m u s t  be  given  to  t he  per son s  h aving  t he  interes t  in  s ui t  so  t h a t  t hey  

m ay  k now by whom  t hey a re  represe n ted  a n d  if t hey a re  not  s a tisfied  

t hen  t hey m ay file objections  or m ay get t he m selves impleaded. 

 Where  one  of  t he  severeal  plain tiffs  or  one  of  several  defenda n t s  

rep rese n ting  t he  interes t  of  other s  in  a  s ui t  covered  u n der  Rule  8,  

dies,  t he  s ui t  does  not  ab a te.  (Foukes  v. S u pp a n,  AIR 1951  Mad 296)

 Conditions  to be s a ti sfied :-  

(i) Par ties  a re  n u mero u s.

(ii) They h ave s a me interes t .

(iii) Necess a ry pe r mission  be obtained

(iv) Notice to be p u blis hed  a s  me n tioned in Rule.

 This Provision  is in p u blic interes t  to avoid m ultiplicity of litigation.

 Notice is very cr ucial – for m of notice importa n t.

 Inter sion  of notice – to  k now th a t  t hey a re  rep resen ted  – ca n  object  or 

implead  t he m selves.  

7 .7 . Order 1  Rule  1 0  – Suit  in  na m e  of wrong plaintiffOrder 1  Rule  1 0  – Suit  in  na m e  of wrong plaintiff ::--

 Amend me nt  to  b ring  t he  necess a ry  p a r ties  on  record,  even  t ho ugh  

delayed,  ought  to  be  generally allowed  u nles s  it  cha nges  t he  ca u se  of 

ac tion.  (Kumar a s a mi Pillai V. Pala ni, AIR 1992  Mad 218).

 From  implead me nt  of  necess a ry  pa r ty  it  is  clear  t h a t  t he  plain tiff  is 
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dominus  litis   of t he  s uit  is  not  a n  ab solu te  r ule.   The law intends  a n d  

h a s  ac t u ally  p rovided  for  exceptions .   In  t he  p resen t  ca se,  if  t he  

a pplica n t s  a re  not  impleaded  a s  p a r ties  s pecially  when  t hey  s a tisfies  

t he  condition  afores t a ted,  would  only  lead  to  m ul tiplicity  of litigation  

which  is  neit her  t he  object  nor  legisla tive  intent  of a ny  p roced u r al  or 

s u b s t a n tive law. 

 The  t hird  pa r ty  who  a s  s t r a nger  to  t he  cont r act  a n d  not  concer ned  

with  t he  claim  which  was  m a de  by  t he  petitioner  in  s ui t  for  specific 

pe rfor m a nce,  is  not  a  necess a ry  pa r ty  to  t he  s ui t.  (Saivasa my  Thevar  

V. Rajase Kara n,  AIR 2008  NOC 2753  (Mad).

 In  claim  petition,  t he  d river  is  not  a  neces s a ry  pa r ty  b u t  even  if he  is  

req uired  to  be  impleaded  a s  a  pa r ty.  (M.K.Kas ar  V.  D.s.Mylarappa,  

AIR 2008  SC 2545)

 The  q uestion  to  be  considered  is  whet her  right  of t he  pa r ty  s h all  be 

affected if he  is not  a dded  a s  a  p a r ty.

 In  a  s ui t  filed  by  one  te n a n t  agains t  a not her,  t heir  some  landlord  is  

p roper  p a r ty b u t  not  necess a ry.

 S upre me  Cour t   in  AIR 2005  SC  2813  h a s  laid  down  t he  following   

tes t s  whet her  a  pa r ty is a  neces s a ry pa r ty:-

(i) These  m u s t  be  a  right  to  so me  relief  agains t  s uc h  pa r ty  in 

respect  of t he  cont r a ry in t he  s ui t.  

(ii) No  effective  decree  ca n  be  pa s sed  in  t he  ab se nce  of  s uc h  

pa r ty. 

(OR)

(i) When  he  ought  to h ave been  joined a s  plain tiff / defenda n t ,  

a n d  is not  joined

(ii) When, witho u t  hi s  p rese nce, t he  ques tions  in t he s uit  ca n not  

be completed  decided. [2010 (3) CTC 276  ]
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• Official  Receiver  ca n  be  impleaded  a s  a  necess a ry  pa r ty  if one  

pa r ty h a s  to be declared  insolvent  [2004  (2) CTC 145]

• Two  ou t  of  4  Tr us tees  in  a  Temple  s ui t  died  pending  s ui t.  

Tr u s tees  on  record  eno ugh  to  represen t  grievance.   No need  to  

implead  new t r u s tees.

• Petitioner  p u rc h a sed  p roper ty d u ring pe nda ncy of p roceedings  – 

Tra n s action   hi t  by  hi s  – Pende nce  – Petitioner  not  a  necess a ry 

or p roper  pa r ty. (Under  Section  52  of TPAN)

8 .8 . Order 6  Rule  1 6  -  Striking out  pleadingsOrder 6  Rule  1 6  -  S triking out  pleadings  :- :-

It  p rovides  t h a t  t he  Cour t  m ay,  a t  a ny  s t age  of t he  p roceedings,  order  

s t riking  out  of  t he  pleadings  which  m ay  be  (a)  u n necess a ry  ,  sca n d alous ,  

frivolous  or vexations; or (b) which  m ay tend  to p rejudice, embar ra s s  or delay 

t he  fair  t rial  of t he  s ui t;  or  (c) which  is  otherwise  a n  a b u se  of t he  p rocess  of 

t he Cour t .  

Inconsistent  plea  in  the  a d ditional  written  s tatement  than  w h at  w a s  

raised  in the  original written  s tatement  – cannot be  de scribed  a s  unneces s ary,  

Scandalous,  Frivolous  or vexations  – validity  to be  decided  at  the  time  of trial  

of s uit, [2004 (5) CTC 644] 

9 .9 . Order 6  Rule  1 7  – Amend m e n t  of PleadingsOrder 6  Rule  1 7  – Amend m en t  of Pleadings :-:-

o The  expres sion  “at  a ny  s t age” of  t he  p roceedings  is  far  more  elas tic  

t h a n  t he  s t age contem pla ted  in  Order  IX, Rule 7  which  specifies  in  no  

u ncer t ain  te r m s  a s  to  a t  wha t  s t age  it  will be  a t t r acted.   Whereas  t he  

expres sion  “at  a ny  s t age”  u sed  in  Order  VI,  Rule  17  is  not  

circ u m scribed  or limited by a ny condition.  

o Amend me nt  in  plain t  so ught ,  not  cha nging  b asic  s t r uct u re  of s ui t  for 

declara tion,  ca n  be allowed for jus t  decision  of ca se.

o Amend me nt  of plain t  so ugh t,  not  m a terial  to  resolve real  q ues tions  in  

cont roversy be tween  contes ting p a r ties,  ca n not  be  allowed.
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o Where  a me nd me nt  of  plaint  so ugh t  was  neces s a ry  for  p u r pose  of 

dete r mining  real  cont roversy  between  par ties,  t herefore,  it  h a s  to  be  

allowed  p rovided  it  does  not  ca u se  p rejudice  to  other  side.  (Rajesh  

Kumar Agar w al v. K.K.Modi, AIR 2006  SC 1647 ).

o It  ca n  be  allowed  when  it  does  not  cha nge  t he  n a t u re  of s ui t  a n d  is 

necess a ry  to  a djudica te  t he  m a t ter  in  cont roversy.  (M.C.Agra w al  HUF 

v. M / s . Sahara India, AIR 2008  SC 288).

o Where  a me n d me nt  so ugh t  was  necess a ry  to  dete r mine  real  q ues tion  

in  cont roversy  over  disp u ted  p roperty,  s uc h  a me nd me n t  could  be  

allowed to  meet  ends  of jus tice,  s pecially whe n  n a t u re  of s ui t  does  not  

get  cha nged  a n d  no  p rejudice is  ca u sed  to  defenda n t s.  (S han m ugha m  

v. Perumal, AIR 2009  NOC 1185  (Mad)).

o Amend me nt  of  plain t  in  a  s ui t  for  inju nction  res t r aining  defenda n t s  

from entering into s uit  p roperty.  Amend me nt  so ught  for incorpora ting  

Additional S u rvey Nu mber  for p roper  description  of bo u n d aries  of s ui t  

p roperty  a s  per  p a t t a  obt ained  u n der  s ale  deed.   Defenda n t  a re  not  

being ca u sed  a  p rejudice  he nce  a me nd me n t  is  allowed.  (Aprutha m ary  

Praka s a  v. Muruges a  Nadar, AIR 2009  NOC 1773  (Mad)). 

o In  a n  a me n d me nt  s ui t  in  pa r tition  m a t ter  s uc h  a me nd me nt  so ught  

after  com me nceme nt  of  t rial  to  correct  description  of  p roperties  in 

plaint ,  plain tiff  being  dominus  litis  s ho uld  be  afforded  s ufficient  

opport u nity  to  p rove  hi s  case.   By  doing  so  no  p rejudice  would  be  

ca u sed  to  defenda n t .   In  t he se  circu m s ta nces  a n  a me nd me nt  s ho uld  

be gra n ted.  (Lak sh mi V. Perumal AIR 2009  NOC 1765  (Mad)).

o Amend me nt  so ugh t,  not  altering  s t r uc t u re  of  s ui t  p roperty  si nce 

plaintiff  was  given  full  bo u n d ary  of  s ui t  p roper ty,  ca n  be  allowed.  

(Raja v. Kunju Krishnan, AIR 2007  NOC 1814  (Mad)).

o The  Cour t  s ho uld  a dopt  t he  liberal  view  in  allowing  t he  a me n d me nt  

a pplication  b u t ,  injury  ca u sed  from  s uc h  a me n d me nt  to  t he  pa r ty  

m u s t  also  be  bear  in  mi nd  while allowing so.  (Chand  Kanta  Ban s al v.  
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Rajinder Singh, AIR 2008  SC 2234)

o Sought  to  convert  s ui t  for  inju nction  to  specific  pe rfor m a nce  s ui t.  

Amend me nt  allowed.   Again  a me n d me nt  so ugh t  to  include  importa n t  

allegation  regarding  readiness  a n d  willingnes s  –  Does  not  cha nge 

n a t u re  of s ui t  – Amend me nt  ordered.  S u pre me Cour t  in  Rajk u m a r  Vs. 

Depender  Kaur  Set hi 2004  5  CTC 685.

o Amend me nt  of  plain t  d u ring  pe nde ncy  of  second  a ppeal  to  include  

a dditional  relief – Mesne  Profit  – Amend me nt  ordered.  [2002  (4) CTC 

257]

1 0 .1 0 . Order 7   Rule  1 1  CPC – Rejec t ion  of plaintOrder 7   Rule  1 1  CPC – Rejec t ion  of plaint :-:-

 Under  Order  VII, Rule 11,  t he  plain t  ca n  be  rejected  where  it  does  not  

disclose  a  ca u se  of  ac tion  or  where  t he  s ui t  a ppear s  from  t he  

s t a te me nt  m a de  in  t he  plaint  to  be  b a r red  by  a ny  law.   For  t he  

p u r pose  of  deciding  t h a t  t he  plain t  “does  not  disclose  a  ca u se  of 

ac tion” t he  Cour t s  generally look only a t  t he  plain t .   However, t here  is 

a  rider  to  t his  r ule,  t h a t  whe n  t he  plaint  is  b a sed  on  a  doc u me n t,  t he  

s a me ca n  also be looked into.

 While  deciding  t he  a pplica tion  u n der  Order  VII,  Rule  11,  CPC,  t he  

Cour t  is  only  to  look  into  t he  aver me nt s  m a de  in  t he  plain t  a n d  t he  

doc u me nt s  a n nexed  t herewith.   It  ca n not,  for  t he  dete r mina tion  of 

t his  application  look into t he defence se t  u p  by t he  defenda n t s.

 Case  Law:-   Plain tiff  filed  s ui t  for  direction  to  1 s t defenda n t  to  renew 

case  in  favour  of  plain tiff.   2 n d  a n d  3 rd Defenda n t  original  les sor s.  

They sold  t he  p roperty  to  1 s t defenda n t .   Trial  Cour t  – Rejected  plain t  

even  witho u t  n u m bering  – Set  a side  by  High  Cour t  by  s t a ting  t h a t  1 s t  

defenda n t  h a s  s teeped  into  s hoes  of 2 n d  a n d  3 rd defenda n t  a n d  he nce 

h a s  to be he ar d.  [2002  (1) CTC 742].
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 Look only into t he  plain t  & doc u me nt .

 If  by  clever  dr afting,  t he  plain tiff  crea tes  a n  illusion  of  a  ca u se  of 

ac tion,  t he  Cour t  is bo u n d  to nip  it in  t he  b u d.   To find  out  if it is  jus t  

a  case  of  clever  d r afting,  t he  Cour t  h a s  to  read  t he  plain t ,  no t  

for m ally,  b u t  in  a  me a ningful  m a n ner  [(1977)  4  SCC  467,  1997  (3) 

CTC 746  (SC)] 

1 1 .1 1 . Order 1 3  Rule  6  – Judg m en t  on  ad mis sionsOrder 1 3  Rule  6  – Judgm e n t  on  ad mis sion s :-:-

Admission  m u s t  be  clear,  it  is  well es tablis hed  principle t h a t  a  s t a teme nt  

to  be  read  a s  a n  a d mission  of  a  pa r ty,  it  m u s t  be  definite,  clear  a n d  s pecific 

a n d  m u s t  s pecifically refer  to  a n d  relate  poin t  or  fact  in  disp u te,  otherwise  it  is 

not  a n  ad mission  nor  ca n  be t rea ted  to be t he  a d mission.  

1 2 .  1 2 .  Order 3 8  Rule  5  – Attach m e n t  before Judg m e n tOrder 3 8  Rule  5  – Attach m e n t  before Judgm e n t :-:-

 Cour t  while exercising  its  jurisdiction  u n der  Order  XXXVIII, Rule  5  of 

CPC  is  req uired  to  form  a  prima  facie  opinion  a t  t h a t  s t age. 

(Rajendran v. Shan kar S undaram, AIR 2008  SC 1170)

 Right,  title  a n d  interes t  of  a  p a r t ner  in  t he  firm,  being  a  s aleable 

movable  p roperty  was  open  to  a t t ac h me nt  before  judgment.  (Raja  

Theatre,  Coimbatore,  M / s .V.M / s . Selvam  Financiers  and  others,  AIR  

1992  Mad 227 )

 Before  exercising  jurisdiction  u n der  t his  r ule  a n d  pa s sing  order s  for 

a t t ac h me nt  of  p roperties  before  judgme nt ,  t he  Cour t  s ho uld  s a ti sfy 

itself of t he  pr actical cert ain ty of plain tiff’s s uccess  a n d  of existence  of 

grave da nger  a n d  real fear  t h a t  t he  dis ho nes t  defenda n t ,  u n do u b tedly 

is  m a king  away  with  t he  p robable  fruit  of t he  judgment .   The  re medy 

p rovided  u n der  Order  XXXVIII,  Rule  5  is  a  h a r s h  one  a n d  judicial 

discretion  s ho uld  not  be  exercised  u n til  a  clear  case  h a s  bee n  m a de  
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out ,  t he  Cour t  ca n  order  to fur nis h  sec urity if it is s a ti sfied.

 It  is  neces s a ry  for  a pplican t  to  est ablis h  t h a t  re sponde n t  is  abo u t  to  

dispose of hi s  p roperty with  a n  intent  to obs tr uc t  or delay execu tion  of 

a ny  decree  t h a t  m ay  be  pa s sed  again s t  him.   The  a pplica n t  with  

u nclear,  u n a m biguo u s  allegations  a t tem pting  to  dispose  p roperty  of 

responden t  ca n not  obtain  a ny  p rohibitory  order.  (S.V.Sagar Mills  Ltd.  

v  M / s .Trans world Logistics Pvt. Ltd., AIR 2009  NOC 1770  (Mad)).

 While  pa s sing  a n  order  of a t t ac h me nt  before  judgme nt  Cour t  h a s  to  

follow s u b-section  (1) of Rule 5 .

 The  Cour t  h a s  to  give  a n  option  to  t he  responde n t  eit her  to  give 

sec u rity or to deposit mo ney.

 The Cour t  h a s  to s a ti sfy t h a t  t here  is  a  likelihood of disposses sing t he  

p roperty with  a  sole view of deprive t he  plain tiff from getting t he  relief.

 The  responde n t  will h ave  to  iss ue  a  notice  a s  to  why  t he  a t t ac h me nt  

will no t  be m a de a bsolu te.

 Cour t  while p a s sing orders  s ho uld follow S u b  Rule (1) of Rule 5 .

1 3 .1 3 . Order 2 1  – Execution  of Decrees  and OrdersOrder 2 1  – Execution  of Decrees  and Orders    :-:-    

 Order  21  of Civil Proced u re  Code lays  down  a n  elabora te  sys tem  of 

impleme nta tion  of t he  decrees.

 The n u mero u s  r ules  of Order  XXI of t he  Code t ake  care  of differen t  

si t u a tions,  p roviding  effective  re medies  not  only  to  judgme nt-

debtor s  a n d  decree-holder s  b u t  also  to  claima n t  objectors,  a s  t he  

case  m ay  be.   In  a n  exceptional  ca se,  where  p rovisions  a re  

re ndered  incapable  of  giving  relief  to  a n  aggrieved  par ty  in  

a deq u a te  me as u re  a n d  a ppropriate  time,  t he  a n swer  is  a  regular  

s ui t  in t he  Civil Cour t .   The re medy u n der  t he  Civil Proced u re  Code  

is  of  s u perior  judicial  q u ality  t h a n  wha t  is  generally  available 
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u n der  other  s t a t u tes,  a n d  t he  J u dge  being  ent r u s ted  exclusively 

with  ad minis t r a tion  of jus tice, is expected  to do bet ter. 

In Executable Decree:-

Wife & child  filed  s ui t  for  m ain  t enant s  – Decreed  – They  so ught  

a t t ac h me nt  of 2  p roperties  – Attach me nt  ordered  – Property sold  prior  to 

a t t ac h me nt  p u rc h a ser  filed  – Application  to  release  a t t ac h me nt  released  

–  H u s ba n d  a n d  wife  lived  together  after  s ui t  was  decreed.   Decree 

inexec ut able – worked in favour  of p u rc h a ser. [2004(2)CTC 732] 

1 4 .1 4 .   Order 2 1  Rule  1  & 2Order 2 1  Rule  1  & 2  –  – Modes  of paying m o n e y  under decree  andModes  of paying m o n e y  under decree  and
        p        p ay m e nt  out  of Court to  decree  holderay m e n t  ou t  of Court t o  de cree  holder    :-:-    

 If payme nt  is  m a de  by  judgme nt-debtor  to  decree-holder  ou t side  t he  

Cour t  t he n  it  could  not  be  recognized  in  ab se nce  of  s a me  being 

recorded u n der  Rule 2 .  

• It  was  also  held  in  t his  case  t h a t  t he  judgme nt-debtor  m ay  set  u p  a  

false  ca se  of compromise  if it  t akes  place  out side  t he  Cour t  or  decree  

is  exec u ted  out side  t he  Cour t .   It  is  in  order  to  p revent  s uc h  

judgme nt-debtor  t h a t  Order  XXI,  Rule  2  h a s  been  enacted  so  t h a t  if 

s uc h  compromise  or  crea tion  of fres h  ten a ncy h a s  not  bee n  recorded,  

t he  judgment-debtor  be  not  encour aged  to  initia te  a not her  ro u n d  of 

litigation  u n der  Section  47,  Cr. PC. 

• Penda ncy  of  a n  application  for  insolvency  by  itself  will  no t  res ul t  in  

s t ay of execu tion  p roceedings .

1 5 .  1 5 .  Order 2 1  Rule  3 7  – Arrest  and de t en t ion  in c ivil prisonOrder 2 1  Rule  3 7  – Arrest  and det en tion  in c ivil prison  :- :-

 Where  judgme nt-debtor  was  not  h aving  a ny  me a n s  to  clear  off  his  

debt s,  he  ca n not  be  a r res ted.  (Dharmaligam  v.  Paval  Kodi,  AIR  2005  

NOC 42  (Mad)).

 Merely beca u se  decree-holder  m a kes  a n  application  u n der  Order  XXI, 

Rule  37  of Code,  it  is  not  for  execu ting  Cour t  to  a u tom atically  order  

a r res t  of  judgme nt-debtor  witho u t  iss uing  s how-ca u se  notice  or  
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cond ucting enq uiry.

 For is s u a nce of warra n t  it m u s t  be s how t h a t  t he  judgme nt  debtor h a s  

t he s ufficient  me a n s  b u t  even  t he n  avoided  t he payme nt.

 Order  21  Rule 37  mea n s  enq uiry is m u s t .

1 6 .  1 6 .  Order 2 1  Rule  5 0  – Execution  of decrees  agains t  firmOrder 2 1  Rule  5 0  – Execution  of decrees  agains t  firm  :- :-

A decree again s t  a  firm  ca n  be  exec uted  (i) again s t  t he  p roperty 

of  t he  pa r t ner s hip,  (ii) again s t  a ny  per son  who  h a s  appeared  in  t he  s ui t  

individ ually in  hi s  own n a me  a n d  h a s  been  served with  a  notice u n der  Rule 

6  or  7  of Order  XXX of CPC, (iii) again s t  a  per son  who h a s  ad mit ted  on  t he  

pleadings  t h a t  he  is  or  h a s  been  adj udged  a  pa r t ner,  or  (iv) again s t  a ny  

per son  who  h a s  been  served  with  notice  individu ally  a s  a  p a r t ner  b u t  h a s  

failed  to  a ppear.   The  decree  agains t  t he  firm  ca n  be  execu ted  again s t  t he  

per son al  p roperty  of  s uc h  per son s.  (Topan mqal  Chhotamal  v.  M / s .  

Kundomal Gangaram an d  others, AIR 1960  SC 388)

[Ashutosh  v s. State of Raja sthan  and  others  – 2005  (4) CTC 408]

1 7 .1 7 .   Order 2 1  Rule  5 8  – Adjudication  of c lai m s  and objec t ion sOrder 2 1  Rule  5 8  – Adjudication  of claim s  and objec t ion s :-:-

 Objection  filed  agains t  t he  exec u tion  m u s t  not  be  disposed  of witho u t  

gra n ting a ny opport u ni ty to lead  evidence.

 Word  a djudica te  in  Order  XXI,  Rule  58,  CPC  is  m uc h  wider,  a s  it 

includes  recording of evidence a s  well.

 One  ca n  file  t he  objection  agains t  t he  a t t ac h me n t  of  t he  p roperty 

event  after  s ale  of  t he  p roperty  is  done  by  way  of  a uction.  

(K.Laxmiinarayana  v. M.Shy a m ala, AIR 2008  SC 2069 )

1 81 8 . . Order 2 1  Rule  8 9  – Applicat ion  to  s e t  aside  sale  on  deposi tOrder 2 1  Rule  8 9  – Application  t o  s e t  aside  sale  on  depos i t :-:-

Before  a  s ale  ca n  be  set  a side  u n der  Order  XXI, Rule 89,  Civil Proced u re  

Code,  it  is  inc u m be n t  on  t he  pa r t  of t he  judgme nt-debtor  to  p rove  t h a t  t here  

was  m a terial irregularity or fra ud  in  p u blis hing or cond ucting t he  s ale a n d  t h a t  

t he  s uc h  irregularity  of  fra ud.   Mere  irregularity  or  fra ud  in  p u blis hing  or  
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cond ucting  t he  s ale  will  not  en title  t he  Cour t  to  se t  it  a side  u nles s  u po n  t he  

fact s  p roved,  t he  Cour t  is  s a tisfied  t h a t  t he  J u dg me nt-debtor  h a s  been  

s u s t ained  s u b s t a n tial inju ry by rea son  of s uc h  irregularity or fra ud.

Order 2 1  Rule 8 9  a n d  Article 1 2 7  of Limi t a t ion Act:-

Time, during w hich decree w hich is sought to be executed is stayed  by  order of Court, is  

to be  excluded  w hile computing period of limitation to file petition under Order 21  Rule  

89  – Fact that  Judgment-debtor did  not get stay  but  third party  obtained  stay  does  not  

alter portion.  [2010 (2) CTC 861 (SC)]

Twin Test s:-

Material irregularity.

S ub s t a n tial Inju ry.

1 9 .1 9 . Order 2 1  Rule  9 0  – Applicat ion  to  s e t  aside  sale  on  ground ofOrder 2 1  Rule  9 0  – Application  t o  s e t  aside  sale  on  ground of               

          irregularity  or fraudirregularity  or fraud ..

 Auction  s ale  ca n not  be  qu a s hed  on  grou n d  of  inadeq u acy  of 

considera tion,  u nles s  s u b s t a n tial  inju ry  is  ca u sed  to  t he  judgme nt-

debtor.

 Auction  s ale so ugh t  to be  set  a side.  Absence of a ny grou n d  to declare  

s ale  invalid  was  m a de.   Auction  s ale  by  Cour t  ca n not  be  set  a side  

merely on  grou nd  of ins ufficien t  fetching  of price.   In  a b se nce  of a ny  

allegation  a n d  p roof  of  framed  illegality,  irregularity  in  a uction  s ale, 

mere  ins ufficiency  of price  fetched  by  a uction  s ale  is  not  a  grou n d  to  

set  a  s ale  a side.  (Rajendra  Singh  v.  Ra m d har  Singh,  AIR  2001  SC  

2220)

 Cla use  (b) of t he  p roviso  confers  on  Cour t  considerable  discretion.   It 

is  left  to  t he  Cour t  to  decide  t he  q ua n t u m  of  deposit  to  be  m a de 
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s u bject  to  t he  m axim u m  prescribed  t herein.   The  Cour t  is  also 

conferred  with  t he  power to dispense  with  t he  req uire me nt s  of m a king 

a  deposit,  for  rea son  to  be  recorded.   From  t he  lang u age  of  t he  

p roviso,  it  is  clear  t h a t  t he  power  conferred  on  t he  Cour t  is  a  

discretiona ry  power.   It  is  expected  t h a t  t he  Cour t  would  ordinarily 

give  a n  opport u nity  to  t he  a pplican t  to  comply  with  Cla u se  (b) of t he  

p roviso  a n d  could  reject  t he  application  if  t he  s a me  were  s till  no t  

complied with.

 Discretionary power  of Cour t  Ins ufficiency of price is  no  grou nd  to  set  

a side s ale.

2 0 .  2 0 .  Order 2 1  Rule  9 7  – Resi s tan c e  or obs truction  t o  poss e s s ion  of Order 2 1  Rule  9 7  – Resi s tanc e  or obs truction  to  poss e s s ion  of 
   im m ovable propertyim m ovable  property  :- :-

 Rule  97  deals  with  a  s t a te  p rior  to  act u al  exec u tion  of  decree  for 

posses sion.   Separ a te  s ui t  is ba r red  a n d  right  of obs tr uc tionis t s  a re  to  

be  a djudica ted  only in  s uc h  p roceedings  a n d  s a me  will bind  pa r ties  to  

p roceedings.  (Mansoor  Deen,  M.S.  v.Fat him u t h u  Beevi,  2009  (4) CTC 

489  (Mad)).

 It  is  t he  d u ty  of  a n  exec u ting  Cour t  to  consider  t he  aver me nt s  in  

peti tion  a n d  consider  t he  a pplicability of t he  relevan t  r ule.   Where  t he  

exec u ting  Cour t  dis mis sed  t he  second  a n d  t hird  a pplication  filed  by  

t he  decree-holder  u n der  t his  r ule  a s  ba r red  by  limita tion  a n d  by  r ule  

of  res  judicata  respectively,  s uc h  dis missal  order  was  erroneou s.  

(Bhan w ar Lal v. S at yanarain, AIR 1995  SC 388).

 When  a  decree  holder  complains  of  resis t a nce  of  a  decree  it  is 

inc u m be n t  on   t he  execu tion  Cour t  to  a djudica te  u po n  it.   B u t  while  

m a king  adj udica tion,  t he  Cour t  is  obliged  to  dete r mine  only  s uc h  

q ues tion  a s  m ay  be  a rising  between  t he  p a r ties  to  a  p roceeding  on  

s uc h  complain t  a n d  t h a t  s uc h  ques tion  m ay  be  relevan t  to  t he  
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a djudica tion  of  t he  complain t.  (Silverline  Forum  Pvt.  Ltd.  v.  Rajeev  

Trust, AIR 1998  SC 1754  (1757)1998) 3  SCC 723).

 A person  in  joint  posses sion  is  competen t  to  m ain t ain  a n  a pplica tion  

u n der  t his  r ule  b u t  nevert heles s  it is  necess a ry t h a t  t h a t  per son  m u s t  

h ave  been  act u ally  in  pos ses sion  before  he  could  apply  u n der  t his  

r ule.

 In  interpreting  t he  p rovisions  of Order  XXI, Rule  97  of t he  Code  a n d  

t he  other  p rovisions  in  t he  s aid  order,  t he  aims  a n d  objects  for 

int rod ucing  a me nd me nt  to  t he  Code  ca n not  be  los t  sight  of.   Under  

t he  u n a me n ded  Code, t hird  pa r ties  adversely affected  or  disposses sed  

from  t he  p roperty involved,  were  req uired  to  file independe n t  s ui t s  for 

claiming  title  a n d  pos se ssion.   The  Legislat u re  p u rposely  a me n ded  

p rovisions  in  Order  XXI  to  en able  t he  t hird  p a r ties  to  seek  

a djudica tion  of t heir  right s  in  execu tion  p roceedings  t he m selves  with  

a  view to c u r t ail t he  p rolongation  of litigation  a n d  a r res t  delay ca u sed  

in  exec ution  of  decrees.  [Ashan  Devi  V. Phul w a si  Devi,  AIR  2004  SC  

511  at p. 516 ].

 Third  pa r ty  aggrieved  by  disposse ssion  in  exec ution  of a  decree  m ay 

m a ke  application  to  t he  Cour t  – The  b a r  again s t  filing  of a  sepa r a te  

s ui t  would  a pply  only  if t here  was  a n  a pplication  u n der  Rule  99  b u t  

not  otherwise.   The  t hird  pa r ty  aggrieved  by  disposse ssion  in  

exec u tion  of  a  decree,  m ay  m a ke  a n  a pplica tion  to  t he  Cour t  

complaining  s uc h  disposse ssion.   If he  m a kes  s uc h  a n  a pplica tion  all 

q ues tions  including questions  relating to  right,  title a n d  posses sion  in 

t he  p roperties  s h all  be  decided  in  t ha t  application  a s  if  it  were  a  

fullfledged  s ui t  for title a n d  posse ssion  a n d  no  separ a te  s uit  would  lie 

for t his  p u r pose.  

******
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